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In 2010, more than 3 million veterans received monthly monetary benefits from the U.S.
Department of Veterans Affairs (VA), including more than 1 million veterans each from the
Vietnam War and Guif War eras, as well as veterans who served as far back as World War
11! More than 60 percent of the veterans receiving benefits are age 55 or older.?

The claims process is backlogged, and claims can take many years to adjudicate. And,
until recently, an unresolved claim for benefits “died with the veteran” no matter how long
it had been pending or whether the VA’s errors had delayed adjudication. Survivors, almost
exclusively elderly widows, were relegated to starting the entire claims process over again,
adding years—sometimes decades—to the process. We have represented widows who are
still pursuing claims initiated by their World War IT and Korean War veteran spouses.

In 2008, Congress recognized the problem and enacted a statute allowing the substitution
of specified survivors for a deceased claimant.® The law has not ended the issue, however.
The VA has only recently, and under the threat of a federal lawsuit, published proposed
rules on substitution. These largely leave intact the worst aspects of the “deny 'till they die”
process Congress sought to cure# Despite its flaws, attorneys assisting survivors must know
how to navigate the substitution process to protect their clients.

Alittle background on the claims process is necessary. The goal of the adjudicatory system
is to determine whether a current medical condition is the result of the claimant’s military
service and if so, the appropriate compensation for the resulting “impairments in earning
capacity.” After a veteran files a “substantially complete” application for benefits® the VA
has a duty to assist the clalmant in obtaining evidence, such as service personnel files, service
medical records, and private medical records.’ :

In the typical case, a claim for VA benefits is initially decided by a rating specialist, or rater, at
one of the 58 VA regional offices. Raters determine if the claimant is eligible for benefits and has
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a disability that qualifies for compensa-
tion, assigning a disability rating—from 0
percent to 100 percent—that corresponds
to a federal rating system.® Raters must
interpret and.apply federal regulations,
procedures in VA procedure manuals,®
other formal and informal management
guidance, and precedential opinions
issued by the.agency’s general counsel.
The ineffi¢ient, paper-driven process
and a ﬁdaiﬂ:k&ave of new claims result-
ing from injuries suffered in Iraq and
Afgh‘aniétén have generated a backlog of
more than 800 000 claims awaiting reso-
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substantive conclusion in the decision,
but it has no res judicata effect.* The
mailing of the decision is the trigger for
a 120-day period to seek review by the
Court of Appeals for Veterans Claims
{Veterans Court).

Once in the Veterans Court, appel-
lants—usually initially pro se—are
opposed by the agency in an adversarial
appellate action.’® A single judge is ini-
tially assigned to each case, but if one
or more issues are deemed significant
enough towarranta precedential opinion,
a three-judge panel decides the case.

The Veterans Court’s review is based
on the record of proceedings before the
BVA ' The Veterans Court is empow-
ered to decide all relevant questions of
law; intérpret statutory and regulatory
provisions; and hold unlawful and set-
aside decisions, findings, and conclusions
adopted by the secretary or the BVA not
in accordance with law or without obser-
vance of procedure required by law” 1t
is also authorized “to affirm, modify,
or reverse a decision of the Board or to
remand the matter, as appropriate.”®

Outright reversals of the BVA are rare.
Under current policy, once the Veterans
Court concludes that a BVA decision con-
tains an error, it generally refrains from
addressing any other alleged errors of
law. Thus, unless the case contains only a
single assertion of error, the court usually
remands the case for “further develop-
ment” with key legal issues unresolved.

The cycle of repeated adjudication,
development, and re-adjudication result-
ing from this policy has been referred to
as the “hamster wheel”® But the appeals
process is important because, since 2001,
veterans have prevailed in whole or in
part in nearly 80 percent of the cases
decided by the Veterans Court on the

' merits.20

Thus, if a claimant lives long enough,
itis quite likely that he or she will prevail
on atleast some part of an initially denied
claim, Thatis why the right to substitute a

The inefficient, paper-driven
process and a tidal wave of new
claims resutting from injuries
suffered in Iraq and Afghanistan
have generated a backiog of
over 800,000 claims awaiting
resolution.

claimant for one who dies while stuck on
the hamster wheel is so important.

Right of Substitution
In 2008, Congress passed a statute that
explicitly created the right of certain fam-
ily members to take the place of a claim-
ant who dies awaiting a decision ona VA
benefits claim. The law limits the pool of
possible survivors eligible for substitu-
tion to spouses, children, and financially
dependent parents of a veteran who died
on or after October 10, 2008.2

The VA's proposed rules to comply
with the act define a “pending claim” as
one that has been filed at a regional office
but has not yet been adjudicated, which
means no rating decision has been issued.
A“pendingappeal” is created by the filing
of an NOD in response to a denied claim.
In either situation, if the claimant dies,
an eligible survivor has one year from
the date of the death to request substitu-
tion. Curiously, the VA’s regulations do not
require the agency to notify potentially
eligible survivors—the onus is squarely




on a survivor to request substitution.

An eligible survivor must request
substitution in writing from the same
regional office where the original claim
or appeal is pending and must include
the term “substitute” or “substitution,”
the deceased claimant’s name, his or her
claim number, and evidence supporting
eligibility. The survivor can also request
substitution by completing and submit-
ting VA Form 21-0847.

If sufficient evidence is not provided
or located in the existing file, the appli-
cant may be asked to provide additional
evidence. The VA will mail its response
to the substitution request, but it has no
deadline, so survivors cannot know how
long a regional office will take to process
and respond to a substitution request.

if a claimant dies after an NOD has

been filed, a substitution request will

put the claim or appeal on hold until the
request has been processed. If no substitu-
tion request is forthcoming within a year
from the claimant’s death, the regional
office will close the case.

When an appeal is already before the
BVA when the veteran dies, the VA’ pro-
posed rules require the BVA to dismiss a
pending appeal “without prejudice” when
it receives notice of the death and return
the entire claim to the regional office to
await a substitution request. Again, if no
substitution request is forthcoming within
ayear after the claimant’s death, the case
is closed. If a request is received and
approved, the case is returned to the BVA
for resolution of the underlying claim.

Tt seems incongruous that the VA pro-
poses to again require that a deceased
claimant’s appeal be dismissed and the file
returned to the regional office as a mat-
ter of course. Indeed, it is clear that Con-
gress intended to eliminate such sources
of inefliciency and delay.by authorizing
substitution. To that end, the VA could
have empowered the BVA to consider
the request de novo, grant it when the evi-
dence satisfies the VA's requirements, and

proceed with reviewing the merits of the
appeal ® Instead, the VA has mandated
the most inefficient option for implement-
ing substitution.

Nevertheless, the BVA dismissal pro-
vides an opportunity for notification to the
deceased veteran's family regarding the
potential for substitution. Although the
form of the notice that will be required by
the rules is not yet known, it is hoped that
it will include a reasonable explanation of
the right to substitute. Further, if substi-
tution is granted, the case is supposed to
be returned to the BVA and placed back
on its docket in its original place in line.
This is important, because thousands of
appeals could have been docketed during
the time the regional office processed the
substitution request,

Zones of No Substitution

Congressional intent notwithstanding,
the VA’s proposed substitation rules cre-
ate two “zone[s] of no substitution.”” The
first zone is the time between a denied

claim and submittal of an NOD, and the

second is the time between an adverse
BVA decision and the filing of a notice of
appeal with the Veterans Court. During
these periods, the VA’s current view is
that “substitution is not available because
a person may not substitute for the pur-
pose of initiating a claim or an appeal "
In other words, if a claimant has not filed
an NOD or notice of appeal before he or
she dies, the VA will not grant substitu-
tion, and the claim still dies with the vet.

Long before the VA published its pro-
posed rules, however, the Veterans Court
took a much more expansive view of Con-
gress’s intent in creating a substitution
right, The Veterans Court was unequiv-
ocal in Breedlove v. Shinseki that there
should be no “zone of no substitution”
where a “veteran had died after issuance
of the board decision but before the expi-
ration of the time for filing a reply brief”
in that court.?s That is, although Congress
only explicitly addressed substitution

during the VA’s administrative portion of
a claim and appeal, the Veterans Court
extended substitution to cases outside
the VA administrative process. On close
reading, however, the Veterans Court’s
description of the substitution period
conflicts with its cited need for a filed
notice of appeal before it will consider a
substitution request.” This is sure to be
the focus of future litigation.

Despite Congress’s desire to ensure
that a veteran’s closest family members
can step in and obtain the benefits that
the veteran had earned but lost because
of VA delay, the substitution process as
currently proposed still contains pitfalls
for the unwary. Therefore, it is important
for attorneys and other advocates coun-
seling veterans and their family mem-
bers to know of the right of substitution
and to persevere in exercising that right.
The ultimate reward—the veteran’s hard-
earned benefits—is certainly worth it.

Katrina J. Eagle is a veterans law
attorney in San Diego. She can be
reached at kjeagle@vetsjustice.com.
Douglas J. Rosinski is of counsel in the
law firm of Ogletree, Deakins, Nash,
Smoak & Stewart in Columbia, South
Carolina. He can be reached at doug.
rosinski@ogletreedeakins.com.
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